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Chapter 1. Introduction
A. Assignment

On July 12, 2005, the Montgomery County Council assigned the Office of Legislative
Oversight (OLO) the task of conducting an independent fact-finding review of the
Clarksburg Town Center Project. The Council asked OLO to:

o Describe how the project development approval and implementation process is
intended to work, as outlined in law and procedures;

e Develop a chronology of the events related to the development approval and
implementation of the Clarksburg Town Center Project;

¢ Identify inconsistencies, flawed processes, lack of coordination, or other problems
that occurred in the development and implementation of the Clarksburg Town
Center Project; and

¢ Provide the Council with a list of recommended next steps to address the issues
raised by OLO’s fact-finding review.

OLO’s fact-finding review is one among many recent Council efforts to better understand
“what went wrong” with the Clarksburg Town Center Project. It is intended to help the
Council provide policy guidance and recommendations for the government agencies,
developers, and builders who participate in the County’s land development process.

B. Methodology

This Office of Legislative Oversight (OLO) fact-finding review was conducted between
mid-July and October 2005 by Karen Orlansky and Sue Richards, with invaluable
assistance provided by Craig Howard, Scott Brown, Aron Trombka, Kristen Latham,
Suzanne Langevin, Teri Busch, and Karen Yoskowitz.

OLO’s methodology combined interviews, consultations, and an extensive document
Teview.

e A list of the names and affiliations of the 125 individuals who provided
information to OLO during the study period is on pages 6-9.

e A list of the 342 source documents used by OLO during its fact-finding review is
can be viewed in the Appendix (see page A-1).

e To make arrangements for viewing paper copies of all documents that OLO
reviewed in the course of conducting this fact-finding, contact OLO directly at
240-777-7987.
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~ A description of OLO’s methodology regarding interviews/consultations, document
review, parameters and focus of the study, and process for review of draft chapters
follows. |

1. Overview of Interviews/Consultations

Between mid-July and October 2005, OLO solicited factual information, opinions, and
advice from 125 individuals who hold a range of views on the Clarksburg Town Center
Project.

From the public sector, OLO interviewed management and staff (including some former
employees) from M-NCPPC, County Government Executive Branch departments and
offices, and Legislative Branch offices. OLO interviewed all nine members of the
County Council and the Planning Board Chairman.’

From the Clarksburg community, OLO interviewed representatives from the Clarksburg
Town Center Advisory Committee and the Clarksburg Civic Association. OLO also
listened to the public testimony presented to the Planning Board and the County Council
at hearings concerning the Clarksburg Town Center Project.

From the private sector, OLO interviewed representatives of the developer and builders
involved with the CTC Project. This included corporate representatives as well as the
attorneys, planners/engineers, and architects retained by Newland Communities, Inc. the
current developer of the CTC Project, and Terrabrook Clarksburg, LLC, the owner of the
CTC Project between 1999 and 2003. OLO interviewed representatives of the five
builders who constructed single-family detached, townhouses, and multifamily homes at
the CTC Project: Bozzuto Homes, Inc.; Craftstar Homes, Inc.; Miller and Smith at
Clarksburg, LLC; NV Homes; and Porten Homes.

In addition to conducting formal interviews, OLO consulted on specific legal, procedural,
policy, and management issues with the Montgomery County Inspector General, the
County Council’s Senior Legislative Attorneys, the Office of the County Attorney, the
Hearing Examiner, and management consultant Doug Katz of Wasserman/Katz. OLO
also met with representatives from the Maryland-National Capital Building Industry
Association, who are familiar with the land use development process in the County, but
not directly involved with the CTC Project.

! In July, OLO sought to schedule interviews with each of the Planning Board members. M-NCPPC’s
General Counsel raised concerns about ex parte communication and requested that OLO not meet with
Planning Board members to discuss the CTC Project “during the pendency of the Clarksburg cases.” A
series of meetings were held to try and resolve this issue. The on-line Appendix contains an October 10,
2003 letter from M-NCPPC'’s General Counsel to the County Council’s Senior Legislative Attorney
explaining his views on this situation “on behalf of the Board.” (Exhibit H 112) The Planning Board
Chairman directly contacted OLO in the last week of October, indicating his availability to be interviewed,
and OLO met with the Chairman on October 28. On November 4, OLO received an e-mail from the Office
of the Chairman that stated the other four Planning Board members would “be happy to talk to you at any
time.” Time did not permit OLO to interview the other four Planning Board members.
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2. Overview of Documents

OLO reviewed hundreds of documents to establish a factual basis for its chronology of
the Clarksburg Town Center Project and the description of the related decision
documents and management activities. OLO obtained documents from the Director of
the Department of Park and Planning and the Director of the Department of Permitting
Services in response to a formal request for copies of their Clarksburg Town Center
Project files and current management procedures and practices. During its interviews,
OLO obtained copies of additional documents from representatives of the community, the
developers, and some builders.

The collection of documents that OLO logged in and reviewed include copies of: State
and County laws, regulations, and guidelines; reports and studies conducted for
components of the Clarksburg Town Center Project; hearing transcripts, minutes, and
decision documents for the Clarksburg Town Center Project; policies, procedures, forms,
and instructions; memorandums, letters, and copies of e-mail messages; and plans, maps,
and drawings. As indicated earlier, the 342 source documents used by OLO can be
viewed in the Appendix.

During the course of conducting this fact-finding review, OLO received documents from
the sources listed below:

¢ Maryland-National Capital Park and Planning Commission’
Department of Park and Planning
Central Administrative Services

e County Government — Executive Branch
Department of Environmental Protection
Department of Housing and Community Affairs
Department of Permitting Services
Department of Public Works and Transportation
Montgomery County Fire and Rescue Services
Office of the Chief Administrative Officer

e County Government — Legislative Branch
Office of the County Attorney
Office of the County Council
Office of the Board of Appeals
Office of the Hearing Examiner
Office of the People’s Counsel

e Community
Clarksburg Town Center Advisory Committee

? The documents OLO received from Park and Planning did not include extensive records of the
Environmental Planning Division’s management and review of Forest Conservation issues; nor did they
include records of the Transportation Planning Division’s management and review of the Adequate Public
Facilities Ordinance.
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¢ Clarksburg Town Center Project Developer and Builders
Charles P. Johnson and Associates
Linowes and Blocher, LLP
Miller and Smith
Newland Communities, Inc.
Porten Homes
Shulman, Rogers, Gandal, Pordy, and Ecker, P.A.

3. Parameters and Focus of OLO’s Fact-Finding Review

The Council asked OLO to conduct a fact-finding review of a complex, interagency
process within a relatively short time frame. To fully address the particular concerns that
initiated the Council’s request, OLO focused its efforts in two specific areas of the
development approval process: those responsibilities assigned to Planning Board and the
Planning staff; and those responsibilities assigned to the Department of Permitting
Services and the Department of Housing and Community Affairs.

Within these two areas, OLO spent most of its time examining the Planning Board and
Planning staff’s actions related to the preparation, adoption, and use of the decision
documents for the Clarksburg Town Center Project, i.e., the Project Plan, the Preliminary
Plan of Subdivision, and the Site Plans for Phase I and Phase II. To determine what
occurred during these steps in the process, OLO supplemented a comprehensive
document review with extensive interviews. '

In comparison, OLO’s review of the Department of Permitting Services activities relied
more on a review of the extensive documentation the Department submitted,
supplemented with some staff interviews.

OLO’s review did not include an in-depth review of several issues, such as the
establishment of the Clarksburg Town Center Development District, the Adequate Public
Facilities review for the project, the Forest Conservation review for the project, or the
dedication and co-location of the park and elementary school for the CTC project. As
described in more detail on page 134, some of these issues are being reviewed through
other Council review and oversight efforts.

4. Review of Draft Chapters

OLO circulated final drafts of Chapters II, II1, IV, and V for technical review to the
appropriate parties, €.g., community representatives, CTC Project Developer, CTC
builders, Councilmembers, and government staff. OLO asked reviewers to check the
accuracy of OLO’s facts and its descriptions of the actions and events. OLO
incorporated all of the technical comments received within OLO’s review time frame into
its final report.
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C. Organization of Report

This report organizes the results of OLO’s fact-finding review of the Clarksburg Town
Center Project into seven chapters. Tables that list the sources for the information
presented are included at the end of Chapters II, I11, and IV and at the end of each section
in Chapter V.

Chapter II, Legal Framework, provides an introduction to the government’s authority
to regulate land use and an overview of the legal framework for the land use decisions in
Montgomery County made on the Clarksburg Town Center Project.

Chapter III, Chronology of the Clarksburg Town Center Project, reports the
progression of the Clarksburg Town Center Project (CTC) development based upon the
different stages of government review, approval, permitting, and enforcement.

Chapter IV, Management Responsibilities Related to the Clarksburg Town Center
Project, provides additional information about the management procedures and practices
that supported the review, approvals and permitting for the CTC Project.

Chapter V, Different Views on the Clarksburg Town Center Project, presents
information on the roles and views on the CTC Project from the vantage points of the
CTC Project Developer and builders, Clarksburg community representatives, and the
County Council. V :

Chapters VI and VII contains OLO’s findings and recommendations for the Council’s
next steps. ’

D. Acknowledgements

OLO appreciates the cooperative spirit and efforts of the many people who helped us
with this study. Many individuals willingly spent time tracking down documents,
responding to questions, sharing recollections of events, and offering candid opinions
about the Clarksburg Town Center Project as well as the law and management practices
that define County’s development approval process. Everyone’s input was greatly
appreciated.

The following table includes the names and affiliations, listed alphabetically, of all
individuals who provided information to OLO during the study period.
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Table 1: Individuals Who Provided Information to OLO for the Clarksburg Town

Name©
Curt Adkins

Center Fact-Finding Review

*Provided information to OLO based upon former employment with the organization.
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Kim Ambrose Newland Communities, Inc.*

Chris Anderson Department of Housing and Community Affairs
Phil Andrews Councilmember, Montgomery County Council
Bobby Bell Department of Permitting Services

Derick Berlage Chair, Montgomery County Planning Board
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Office of Zoning and Administrative Hearings
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Cathy Conlon Department of Park and Planning, M-NCPPC
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Rick Croteau Newland Communities, Inc.

Lou D’Ovidio Office of the County Council

Tom Dagley Office of the Inspector General

Delvin Daniels

Department of Permitting Services

Minna Davidson Office of the County Council

Joe Davis Department of Park and Planning, M-NCPPC*
Elizabeth Davison Department of Housing and Community Affairs
David Deal NV Homes

Tim DeArros Clarksburg Town Center Advisory Committee
Howard Denis Councilmember, Montgomery County Council
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Colleen Dwelley Miller and Smith

Sue Edwards Department of Park and Planning, M-NCPPC
Charles Ellison, Jr. Miller and Smith

Michael Faden Office of the County Council

Lynn Fantle Clarksburg Town Center Advisory Committee
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Carlton Gilbert Department of Park and Planning, M-NCPPC
Joe Giloley Department of Housing and Community Affairs
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Tracey Graves Terrabrook, LLC*

Dale Hall Miller and Smith

Robert Harris Holland + Knight

Ken Hartman Office of the County Council
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Reginald Jetter Department of Permitting Services
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Doug Katz Wasserman/Katz

Stephen Kaufman Linowes and Blocher, LLP
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Mike Knapp Councilmember, Montgomery County Council

Karen Kumm-Morris

Department of Park and Planning, M-NCPPC

Sharon Koplan Newland Communities, Inc.
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Tom Laycock Department of Permitting Services
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ame, cont. , ,,
Michael Ma Department of Park and Planning, M-NCPPC
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Nancy Porten Porten Homes
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Cliff Royalty Office of the County Attorney
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Sid Starliper Miller and Smith
Merle Steiner Office of the County Council
Charles Stuart, Jr. Miller and Smith
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Sharon Suarez Department of Park and Planning, M-NCPPC
Michael Subin Councilmember, Montgomery County Council
Christina Tadle Contreras Department of Permitting Services
Kevin Tankersley Land Design, Inc.
Rich Thometz Hailey Development
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Chapter I1. Legal Framework

The phrase “land development” refers to the activities a developer follows to construct
buildings and related infrastructure (such as utilities, roads, stormwater facilities) on a
parcel of land. To develop a parcel of land, a property owner must seek a series of
interrelated approvals from government authorities.

This chapter provides an introduction to the government’s authority to regulate land use,
and an overview of the legal framework for the land use decisions in Montgomery
County that are reviewed in Chapter III, Chronology the Clarksburg Town Center Project
Based on the Government’s Records. This chapter is organized as follows:

e Part A provides general background on the government’s authority to regulate
land use and development, and briefly explains terms and procedures referenced
throughout this report, such as zoning, subdivision, site plan, permits, inspections,
complaint-handling, and enforcement.

o Part B reviews the laws and regulations that govern Montgomery County’s
authority to zone and regulate land development activities. The focus is on the
current structure for making the land use decisions that appear in the Clarksburg
Town Center Project chronology.

e Part C explains OLO’s process for soliciting views on key legal issues from the
Department of Park and Planning and the Office of the County Attorney. It also
contains a memo from the Council’s Senior Legislative Attorney that reviews the
agencies’ responses.

A. Introduction to the Government’s Authority to Regulate Land Use'
1. Land Use Regulation as an Exercise of Police Power

The term “police power” refers to the authority of government to regulate the rights of
private citizens in order to further the health, safety and welfare of the general public.
The authority to zone, subdivide and regulate land is derived from the State’s police
power. Laws that determine whether a parcel of land can be developed, what density and
what types of uses are allowed, and what construction specifications, methods, and
materials must be followed are examples of the government’s exercise of police power.

! The definitions and descriptions of general land use terms, procedures and documents in this section
reflect information available from many sources in the public domain. The specific documents consulted
by OLO include; "Land Use Training Program for Local Officials,” published by New York Municipal
Insurance Reciprocal on their website at www.nymir.org/zoning and accessed 9/30/2005; Pace Law School,
Land Use Law Center, L.U.C.A.S. Library on their website at www.law.pace.eduw/landuse and accessed
10/2/2005; Jefferson County, WA Unified Development Code published on their website at
http://www.co.jefferson.wa.us/commdevelopment/udc/default.htm, accessed between 9/1/2005 and
10/22/2005; and James A. Coon Local Government Technical Series, published by the New York
Department of State Division of Local Government Services, 1998.
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Parameters on government authority to regulate land use. State enabling legislation
delegates broad decision-making authority to local governments in land use matters. The
legal doctrines that limit the authority of local governments to enact and enforce land use
regulations specify, among other things, that such regulations must serve a legitimate
public purpose and cannot improperly discriminate among similar types of parcels.

The process of making land use decisions must abide by certain procedures that prohibit
government from depriving a person of “liberty or property without due process of law.” To
preserve a property owner’s constitutional rights, administrative bodies authorized to make

- land use decisions (including zon1ng/subd1v1s1on) must generally adhere to the following
principles:

The proceeding must be fair in process and appearance. As one means of
implementing this principle, administrative bodies follow ex parte rules, which
prevent a decision-maker from discussing the merlts of a particular case in
advance of or outside the hearing,

The administrative body must provide notice. To implement this principle,
administrative bodies may send hearing notices to interested parties, publish
hearing notices in newspapers, or publish agendas of upcoming meetings.
Providing notice of a pending action gives parties time to prepare for the hearing
so they can participate intelligently in the hearing itself.

The hearing must be conducted in a manner that allows all parties to present
factual evidence and that helps the decision-maker arrive at a fair, legal, and
complete decision. For a quasi-judicial process, the goal is conducting the
hearing in 2 manner that results in a complete administrative record, meaning that
all parties have the opportunity to present evidence and all salient legal points are
addressed. To implement this principle, an administrative body will begin a
hearing by explaining the guidelines and procedures for the hearing, followed by
presentations by the applicant and other parties (if any), and then the decision.

The decision must be based on the official record of the hearing. To
implement this principle, an administrative body routinely has systems in place to
record the hearing and to label and number any written exhibits. An official
hearing record both provides the basis and support for the decision reached, and
constitutes the official record for judicial review. Administrative bodies often
refer to the “administrative record,” a concept that is somewhat broader than the
“official record of the hearing” because it includes all materials that have been
submitted into the record, not just those referred to during the hearing.

The decision must be based on findings of fact and conclusions of law. To
implement this principle, an administrative body must apply the legal criteria for
the decision established by the legislative body in the relevant regulatory codes,
and must reach a decision that is supported by findings of fact that are based on
evidence in the official hearing record. Conclusions of law explain how the land
development proposal in question satisfies or fails to satisfy applicable legal
criteria, based on the findings of fact. Findings of fact and conclusions of law
must be precise and understandable.
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Delegation of authority and standards. A legislative body that authorizes an
administrative body or official to administer the law must establish ascertainable
standards to guide the process and decision-making.

The standards need to strike a balance. On one hand, they must be definite and
specifically limit the discretionary authority of the administrative official. On the other
hand, they must be flexible enough to allow some administrative discretion so that the
design and construction of the development can take specific features of the site or
project into account.

A legislature should balance the use of numeric versus flexible standards based on the
subject of the regulations, local values, and the level of qualified design or technical
assistance available at different points of the review process.

Law that establishes strict numeric standards usually includes a waiver process to provide
relief from an unintended consequence or unanticipated situation. The waiver procedures
typically require an applicant to prepare a written application that states the problem,
describes the requested modification, and assesses the effects of not following the code.
The law may also require the applicant to propose an action to mitigate or compensate for
the effect of the waiver. The law usually assigns the authority for granting a waiver to an
agency head, a committee of technical staff, or a board of appeals, and provides guidance
concerning what findings must be made before a waiver may be granted. The law also
specifies whether there can be an appeal of this decision, and to whom.

As the number and complexity of land use regulations evolves, it is not unusual for
requirements in one law or part of a law to contradict or conflict with requirements in
another law or part. These conflicts often emerge during a request for a zoning approval
because a development proposal for a specific site must comply with multiple standards
simultaneously. To address this situation, a law can establish rules to address conflicting
requirements, authorize some person or entity to identify and resolve conflicts, and/or
require a periodic comprehensive review and “clean-up” of